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HEARING OFFICER TOUSLEY: We are
together this afternoon so I can find out where
you're at with the status with regard to the fourth
non-substantial change determination request
reflected as limited to the Palmer property. It's my
understanding that the parties have been in
discussions and that there have been some proposals
for a hearing date; is that correct?

MS. HAYDEN: That is correct. Go ahead,
David.

MR. GRAYCK: Yes. Attorney Hayden and I
just discussed earlier today some dates, and I think
we are generally in agreement that we're going to try
and have a MOU between the parties completed by April
29th, and failing that Kim followed up with Mr.
Heindel and he is available May 11 and 12, could be
available for a site visit late in the day on the
10th. So those are the dates that would work for me,
my clients, and my expert.

MS. HAYDEN: So if -- this is Kim
Hayden. If I may just give the Hearing Officer a
status update where we are, the parties have been
working diligently for the last several months to
resolve this issue, and Mr. Heindel on behalf of the

Palmers and VHB on behalf of Vermont Gas have
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developed a mitigation proposal which would involve a
curtain drain which I never knew what that was, but
it's basically a pipe to drain water as well as a
swale.

There are some -- and, David, I think
you and I agree we are more than 50 percent there.
There's some outstanding issues and that's why we are
suggesting a MOU date of next Friday. We would like
to reserve the opportunity -- parallel in the event
some of these other issues can't be resolved, and I
do think they are resolvable, but if they could not
be resolved, we would like to have a hearing date
reserved now. Vermont Gas needs to access the site
to begin construction in early June and, therefore,
we were looking for a hearing date in May, the first
several weeks of May, and I think we would be asking,
if possible, that the full Board be at that hearing
if we have to have an evidentiary hearing only
because if we have a Hearing Officer-only ruling, it
would be a Proposal for Decision which would have to
be presented in the Board, and that two-step process
could delay Vermont Gas's ability to construct on
time and on budget given the sequencing of where this
section of pipe is expected to be built.

So that's kind of an overview of where

Capitol Court Reporters, Inc. (800/802) 863-1338
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we are. The parties also have discussed the issue of
non-substantial change. If we're able to reach a
MOU, I think we're in agreement that a
non-substantial change order with conditions with
mitigation and the details of the mitigation would
become conditions of the order. I believe we've also
-— David and I spoke this morning. We're also in
agreement that if we can't reach a full MOU, we would
present the Board with stipulated agreements so that
we could narrow the issues for the day of the
hearing, if there needs to be a hearing. So we would
have a partial -- at the very least a partial MOU,
which I'm guessing would be the -- essentially the
design of the curtain drain mitigation.

Trying to think. David, there was one
other item that you and I discussed. The parties are
in agreement, meaning the Palmers and Vermont Gas,
that we don't need additional discovery. We would be
prepared to file by Friday supplemental testimony
with the curtain drain drawings for the Board, and
again hopefully would have a MOU by next Friday, and,
if not, I think David and I can work together to
provide stipulated facts in time for the hearing.

MR. GRAYCK: Right, and I would not be

able to do that this Friday. If you're talking about
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a week from this Friday, that's okay, but if you're
talking about prefiled testimony or stipulated
testimony by this Friday, my schedule does not allow
for that. I'm sorry, Kim.

MS. HAYDEN: Sorry, David, I should have
been more clear. The Vermont Gas would file its
supplemental filing this Friday and then I would
envision a MOU next Friday or a partial MOU, and any
additional filings by the Palmers, if we don't reach
full agreement, would be filed next Friday as well.

MR. GRAYCK: Okay. I mean the other
alternative is a week from this Friday for the
Palmers -- make it the following Monday so if we find
ourselves in negotiations on Friday --

MS. HAYDEN: That's fine. So the dates
we're talking about are stipulation partial or full
by the 29th of May (sic) which is a Friday, and then
if we don't have a full MOU by that date, the Palmers
would file their filing on Monday the 2nd, I'm sorry,
and then Vermont Gas's filing would be this Friday.
We've been working on these plans for a while so
we're ready to submit this by this Friday the 22nd.

HEARING OFFICER TOUSLEY: Okay. Got it.
So April 22nd VGS files additional information

regarding the pipe and on the 29th, if there is a
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MOU, it will be filed on that day. If there is no
MOU, on Monday the 2nd the Palmers would file
supplemental testimony.

MR. GRAYCK: Correct.

MS. HAYDEN: Yes, and I think that's
correct, and then David and I would also, whether it
was that Monday the 2nd or a day or two after that,
but prior to the hearing we would file a statement of
stipulated facts so that we can narrow -- we're down
to a handful of issues, so that we could narrow the
issues for the hearing.

HEARING OFFICER TOUSLEY: That wouldn't
be part of the MOU on the 29th?

MS. HAYDEN: It could be. Well if we
have a full MOU, it certainly would be. Actually
that's a good point. By the 29th we should know
which issues we have agreement on and which we don't.
So I think, David, that actually makes perfect sense
to me. By the 29th we should have a statement of
facts which we agree upon which would include the
design of -- would include the mitigation and the
design of the mitigation, and then if the other
issues, which I think are unrelated to that that are
still open issues, would either be resolved or not.

I think we can do that by the 29th.
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MR. GRAYCK: 1If the agreement is we will
try to agree on stipulated facts, that's fine, and
I'm sure there are some that we will be able to, and
to the extent we have a disagreement, that's fine.

HEARING OFFICER TOUSLEY: Okay. Do any
of the other parties have comments?

MR. EINHORN: This is Don from ANR.
Kim, just trying to understand what exactly the
issues are you will file on the 22nd. 1Is this some
information concerning the proposed curtain drain and
what's been described as other limited improvements?

MS. HAYDEN: It's the curtain drain and
the swale, and it would be a memorandum from the --
from John Stamatov who was the project manager who
filed the original -- in whose name the original
non-substantial change memorandum was submitted, and
I'm going -- I'm looking at Josh Leckey. 1Is there
any —-- and then we have the memorandum from VHB that
describes the curtain drain and there is a design
that goes with that as well, correct, Josh? That's
what we would submit on Friday.

MR. EINHORN: Okay.

HEARING OFFICER TOUSLEY: If I could
jump in real quick, on the 22nd with your submittal

of additional facts regarding the curtain drain if
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you could formally request that the Board hear this
as opposed to the Hearing Officer and the reasons for
that proposal to the Board.

MR. GRAYCK: And I'll let Kim do that.

I don't have any objection to her request.

HEARING OFFICER TOUSLEY: Don, were you
finished?

MR. EINHORN: Well the other thing is my
understanding is there have been some discussions
between VHB and our stormwater permitting person
concerning generally this proposed work, and it would
require an additional permit on that part or a
permit. There are several ways going about choosing
that. Presuming that what gets filed on the 22nd is
fairly consistent, or I would say consistent with
what we've been looking at, then I don't think
anything would change and there would probably be not
much need for ANR involvement other than some
comments or requests of a condition on permits
necessary to perform that work.

If something changes drastically, I
can't, sitting here today, and it requires testimony
or something from our stormwater program, I cannot
sitting here today say when they are available.

MS. HAYDEN: Sure, and if I can respond,
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there will be a filing with ANR on Friday and it will
be the same filing. It will be a construction
general permit application filing for this work. So
it will be the same, Don, and I -- certainly you can
-— obviously you should reserve the opportunity to
react to those two filings. I don't foresee an issue
with that.

MR. GRAYCK: So if I can -- just so
we're all clear, it's my understanding that VGS's
position is that there's some -- some I'll call it
work that is to be proposed, and while the Palmers
and VGS haven't come to full agreement on the work to
be completed VGS is going to propose some work to be
done as part of addressing the reroute of the pipe
off the Palmer's property. In other words, we're not
-— VGS has not taken the position that no work, I
hesitate to put the word remediation in front of it,
but no work needs to be done for the pipeline
relocation. You know what I mean, Kim? I just want
to make sure —--

MS. HAYDEN: I guess given that we're
working together in a settlement mode we're not
waiving anything, but Vermont Gas is working
earnestly and in good faith to provide a mitigation

measure to address the issues that have been raised
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with the hope and expectation that those mitigation
measures, which would be in the form of a curtain
drain and swale, will satisfy the Palmers, and I
guess 1 would --

MR. GRAYCK: Fine. Thank you.

MS. HAYDEN: We would agree that
mitigation become conditions to the NSC order and
that's kind of where we are.

MR. GRAYCK: Assuming that's the basis
of the filing you'll make on the 22nd and that
whatever filing I might make on May 2nd would simply
be to address differences in opinion as to what work
should be done, what should be done not whether any
work needs to be done, and I understand that VGS is
not waiving any position it might want to take with
respect to that issue.

MS. HAYDEN: Okay.

HEARING OFFICER TOUSLEY: Does anybody
else have a comment now?

MS. PORTER: This is Louise at the
Department. I think Don and ANR raised the one
question I had, what if anything changed that would
have an impact on ANR's concern. I think we've got
an agreement as to how that would go forward.

HEARING OFFICER TOUSLEY: Okay. Well T

Capitol Court Reporters, Inc. (800/802) 863-1338
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was thinking about a couple of things. One was,
first, as I had interjected earlier the need to
request a hearing before the Board, but along with
that is if there is a MOU, if there's an agreement
between the parties as to what work, if any, needs to
be done to accomplish this non-substantial change, if
there's agreement there would not necessarily —--
there wouldn't be a need for a hearing on a site
visit, and as with the remainder of the
non-substantial change request it would simply be
reviewed by the Board and factual update upon which
the parties agree.

So I guess what I'm saying I'm
encouraging the parties, inasmuch as it would speed
up the process, that if an agreement can be achieved
that would eliminate any need for either a Proposal
for Decision or a hearing, and of course a site
visit, so it would be basically additional facts that
would be added to the existing facts that we already
have with regard to NSC number four. So I'll toss
that out there as an encouragement to the parties to
achieve a MOU.

I can't promise that the Board will
favorably receive the notion of my not hearing any

technical hearing before they do. So, again, Jjust an
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encouragement to attempt to achieve agreement as to
what the role should be, if any. Comments on what I
said?

MS. HAYDEN: The one comment -- thank
you. That is very helpful. The one comment that
Vermont Gas would have is we are -- while we're
encouraged that we've made significant progress we
would like to have a hearing date set aside, and we
will file something today officially requesting that
the full Board sit on this and with the explanation
which would be tied to schedule as to why we feel
that's needed, but we have called in to the Clerk's
Office and I'm wondering, we have not received back
any confirmed dates, the parties have tried to work
together and the 11th and 12th can work I think for
the parties. We were not aware of whether that --
and I understand, Mr. Tousley, that the 11th doesn't
work for you. Maybe the 12th does. What's the most
expeditious way of finding out what the Board's
availability is so that we can try -- they can decide
whether they want to sit on this but target some
dates?

HEARING OFFICER TOUSLEY: That would
probably work for the Board. The reason I'm not

available on the 11lth is because it's a Board meeting
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day and generally Hearing Officers are -- try not to
schedule hearings on days when the Board is meeting
because they like to yank us out of our office
whenever they can and being in a hearing is not an
excuse for not being available. We're encouraged not
to do hearings on the dates the Board meets. That's
why I'm not available on May 1lth because it is a
Board day. That doesn't mean the Board couldn't
schedule a hearing itself that day, but I can't make
that promise nor can Judy yet. That would have to be
briefed to the Board along with your request for a
hearing.

MS. HAYDEN: Okay.

HEARING OFFICER TOUSLEY: The date -- if
I'm hearing it and it's Jjust myself as a Hearing
Officer, I'm available -- I'm available just not on
May 11lth because it is a Board hearing date. I'm
otherwise available.

MR. GRAYCK: So, for example, May 12th.

HEARING OFFICER TOUSLEY: For example,
May 12th, yes. I think the afternoon of May 12th the
Board hearing room is in use for another hearing. So
it would be the morning of May 12th.

MR. GRAYCK: Mr. Tousley, is there any

possibility, that if you heard it as a Hearing
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Officer, we could do a site visit and the hearing in
Monkton or some local location? Do you ever do
hearings outside of the Board hearing room, for
example, either at a town office or -- I'm not
familiar with your procedures the way Attorney Hayden
is. I'm not a frequent flyer.

HEARING OFFICER TOUSLEY: This is a post
certification hearing which I think I can count on
one hand the number the Board has ever done recently.
There were a lot that were done a long time ago, but
that can be done. I'm just wondering what's the
purpose of the site visit? 1It's not required. I
didn't anticipate doing one. I have been to the site
already too.

MR. GRAYCK: I thought we would limit
the site visits to simply the areas of the proposed
work and that, you know, I wouldn't have any
objection even to having the experts give explanation
with the understanding that eventually it would have
to be put on the record, but I thought perhaps it
could be easier for everyone to understand what's
agreed to and disagreed to if we are actually
standing on the ground talking about it, but if not,
if that's not how you do it, no problem.

HEARING OFFICER TOUSLEY: Well that's
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conceivable and that's a good reason to do one if
there is disagreement as to the appropriate scope, if
any, of work to be done. So that -- and that might
be a circumstance where the Board may want to attend
the site visit rather than me so that -- but again
that's -- that would be -- that would arise if there
wasn't agreement among the parties as to what, if
anything, should be done.

MS. PORTER: Mr. Tousley, I would
question the wisdom of doing a hearing outside of the
confines of the Board room given some of the things
that we have encountered out in the field.

MS. HAYDEN: And I agree with Mr.
Grayck. This is Kim. We are very concerned about
frankly the eminent domain proceedings have been --
site visits have been blocked. There's been a lot of
protester activity and I think -- and given that the
full Board has already visited this site and, you
know, and the Hearing Officer has and because of the
concerns about protester activity I think we would be
—-—- that could actually create more problems than help
the situation. I don't know that there's any way
that we could control protesters from intervening and
disrupting a site wvisit.

MR. GRAYCK: And just to address that

Capitol Court Reporters, Inc. (800/802) 863-1338
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issue I would like everyone to know that I have
communicated with my clients about this and I've made
it very clear to them that obstruction in this
instance would be detrimental and they understand
that. Of course I acknowledge for them that they
can't control people, but I know that they would make
clear that a disruption would not be helpful for what
it's worth. I have raised this issue with my
clients. I want everyone to know that and I've made
it very clear it's detrimental to their interests for
this to become a disruptive process and that's not a
situation I'm interested in. My clients did ask to
remind everyone that I guess on the site visit to
their property in September of 2013 they had cider
and doughnuts ready.

HEARING OFFICER TOUSLEY: I'll remind
folks that only Chairman Volz of the Board has been
to the site, not Ms. Cheney and Ms. Hofmann haven't
been. The other Board membership did the site visit
a couple years ago. In any event I think there would
be a hesitancy to conduct a site visit without some
compelling reason because of what we've seen in the
recent condemnation cases and the relation this would
have to that as well. So I don't mean to put the

fire out on a potential site visit, but it's highly
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unlikely unless there's a really good need.

Okay. Well I think where we're at right
now is asking the parties to attempt to develop an
agreement and waiting for some filings on the 22nd of
April from VGS as well as potentially either on the
29th from VGS or on the 2nd from the Palmers, as well
as I think Mr. Einhorn said something about maybe
potential for filing some kind of comment related to
the April 22nd filing, if necessary, from ANR. Did I
capture what we summarized where we're at?

MR. EINHORN: Yes, and I expect to file
a comment in response to that filing. I also intend
to supplement our comments from back in November when
we had asked the Board to stay this matter until we
had received and reviewed the applications to amend
the collateral permits, and we have seen and we have
reviewed those, and at this point I think we're in a
position to comment that aside from this new wrinkle
here the proposed non-substantial change request four
is fine with the Agency provided that the collateral
amendments are complied with.

MS. PALMER: This is Jane Palmer. I
just joined the conference call.

HEARING OFFICER TOUSLEY: Well, Ms.

Palmer, this is Mr. Tousley, the Hearing Officer.
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We're basically right now just concluding on schedule
as to the next event that may arise. The next one is
a filing by VGS on April 22nd. Additional
information about potential mitigation follows on
either April 29th by MOU filed by VGS or on May 2nd
with additional testimony filed by the Palmers, and
the potential as well for additional information to
be filed by ANR on either the 29th of April or May
2nd. I think that's where we're at; is that correct?

MR. GRAYCK: Yes as far as I'm
concerned.

MR. EINHORN: Yes.

MS. HAYDEN: Yes as far as Vermont Gas
is concerned.

HEARING OFFICER TOUSLEY: Department?

MS. PORTER: I would agree.

HEARING OFFICER TOUSLEY: Okay. Great.
Okay. Do we have other business that we can take
care of today?

MR. GRAYCK: Yes. I just have one
question. Back on it was November 25th when we were
asked to file comments, reply to the fourth
non-substantial, my filing included an affidavit with
exhibits of Mr. Heindel. If we're proceeding to the

hearings, do those need to be refiled with the Board
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or would they be part -- would it just be simply
sufficient to move them into -- move to admit them
into evidence at a hearing? I just don't know how
you do it.

HEARING OFFICER TOUSLEY: There would be
no need to refile them.

MR. GRAYCK: Okay. All right. It is
already with the Board the affidavit and exhibits A
through D filed on November 25, 2015. Okay.

HEARING OFFICER TOUSLEY: And I would
suggest that if you have a MOU that it reflects prior
filings like that one and indicates any agreements
between the parties to admit that into evidence for
the Board's consideration. Were there other
comments?

MS. PORTER: ©Nothing else from the
Department.

HEARING OFFICER TOUSLEY: Okay. I think
that means we're done now. Thank you very much folks
for your time and I'll look forward to these future
filings, as well as I may ask VGS to put forward the
filing proposed schedule that reflects our discussion
today with the dates April 22nd for -- they can file
that with their proposed schedule. They can file the

additional information as well as the request for the
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Board to hear it if there's a technical hearing, and
then the May 29 -- the April 29th and May 2nd dates.
So just an additional request that would be part of
-— additional filing that would be part of the April
22nd filing if that's possible.

MS. HAYDEN: That's certainly possible.
We'll do that.

HEARING OFFICER TOUSLEY: Okay. Great.
Is there anything else we need to do today? Great.
Thank you all for your time. Have a good afternoon.

(Whereupon, the proceeding was

adjourned at 3 p.m.)
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I recorded by stenographic means the status conference re:
Docket Number 7970 via conference call on April 20, 2016,
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I further certify that the foregoing
testimony was taken by me stenographically and thereafter
reduced to typewriting, and the foregoing 21 pages are a
transcript of the stenograph notes taken by me of the
evidence and the proceedings, to the best of my ability.
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any of the parties thereto or their Counsel, and I am in
no way interested in the outcome of said cause.

Dated at Burlington, Vermont, this 22nd day
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