STATE OF VERMONT
PUBLIC SERVICE BOARD
Joint Petition of NorthStar Decommissioning
Holdings, LLC, NorthStar
Decommissioning Company, LLC, NorthStar
Group Services, Inc., LVI Parent Corp., NorthStar
Group Holdings, LLC, Entergy Nuclear Vermont
Investment Company, LLC, and Entergy Nuclear
Operations, Inc., and any other
affiliated entities to transfer ownership of Entergy
Nuclear Vermont Yankee, LLC, and for certain
ancillary approvals, pursuant to 30 V.S.A. $$ 107,

Nuclear

necessary

231,and232

)
)
)
)
)
)
)
)
)
)
)

Docket No. 8880

THE DEPARTMENT OF PUBLIC SERVICE'S AND AGENCY OF NATURAL
RESOURCES'REPLY TO NEW ENGLAND COALITION'S OPPOSITION TO
NORTHSTAR'S MOTION FOR APPROVAL OF SPECIAL PROTOCOL TO GOVERN
PARTIES'ACCESS TO HIGHLY CONFIDENTIAL DOCUMENTS AND MOTION TO
CLARIFY THE BOARD'S PROCEDURAL ORDER RE: PROTECTIVE AGREEMENT
The Department of Public Service (the "Department") and the Agency of Natural
Resources (the "Agency") (collectively, the "Responding State Agency Parties") respectfully
request that the Board: (1) approve access for all parties to the allegedly Highly Confidential

documents pursuant to the Special Protocol; (2) in any order approving the Special Protocol,

provide that such order does not alter the obligations of any state agency to retain documents
produced in this proceeding pursuant to Vermont's Public Records Law

(l

V.S.A. $$ 315-320,

herein the "Public Records Law") or any other applicable document retention requirements; and

(3) clarify that the May 26,2017, Board Procedural Order Re: Protective Agreement similarly
does not alter the obligations of any state agency to retain documents produced in this

proceeding pursuant to the Public Records Law or any other applicable document retention
requirements.l

I The Responding State Agency Parties respectfully submit this filing as both a Reply to the New England
Coalition's (*NEC") May 17,2017, Opposition to the Motion for Approval of Special Protocol to Govem Parties'
Access to Highly Confidential Documents ("Opposition") filed on May 5,2017, by NorthStar Decommissioning

I.

ARGUMENT
The Responding State Agency Parties support equal access for all parties to the allegedly

Highly Confidential documents, such that all parties may meaningfully participate in this
proceeding. The Responding State Agency Parties also request that the Board make clear that
both its May 26,2017, Procedural Order and any future order relating to the allegedly Highly
Confidential documents does not alter any existing state agency obligation pursuant to the Public
Records Law or any other applicable document retention requirements.

A. THE TWO HIGHLY CONFIDENTIAL

DOCUMENTS SHOULD BE
AVAILABLE TO ALL PARTIES UNDER THE TERMS OF THE PROPOSED
SPECIAL PROTOCOL.

The Responding State Agency Parties disfavor unequal treatment amongst parties as
related to access to allegedly Highly Confidential documents. The Board has not traditionally
supported different treatment of parties with respect to access to confidential information.2 The
Board has recognized the need to prevent public disclosure of ceftain trade secret documents and
has imposed conflrdentiality protections in a number of dockets;3 however,

it has rejected

Holdings, LLC, NorthStar Group Holdings, LLC, LVI Parent Corp., Northstar Group Services, lnc., and NorthStar
Nuclear Decommissioning Company, LLC (together "Northstar"), and as a Motion to Clarify the Board's May 26,
2017, ProceduralOrder Re: Protective Agreement. NorthStar filed a Reply in Support of its Motion for Approval of
Special Protocol to Govern Parties' Access to Highly Confìdential Documents ("Reply in Support") on May 12,
2017, and a Reply to NEC's Opposition ("Reply to Opposition") on May 25,2017 . This Reply and Motion by the
Responding State Agency Parties also responds to Northstar's Reply in Support and Reply to Opposition.
2
The Board has disapproved of "blanket claim[s]" that competitor-intervenors or in-house counsel "cannot be
reasonably expected to abide by protective agreements." See Dockel No. 5540 Investigation ofProposed Second
Vermont Telecommunications Agreement, Procedural Order Re: Motion for Protective Order, Dec. 30, 1991, l99l
WL'136082, at *4. The Board took that position despite arguments by the disclosing party that it was impractical to
"expect[] employees of competitors to maintain a mental 'Chinese wall' in order not to disclose [disclosing party]'s
highly detailed [confidential information];' Id. at*2.
3
See, e.g., Docket 48I3-8, Pelition of Meridian Group, Inc. AND Vermont Integraled l{aste Solutions (VIWS) for
Approval of an Amendment to and the Transfer of the Certificate of Public Good Issued to Vicon Recovery Syslems,
Inc. þr the Rutland Resource Recovery Cenler, Procedural Order Re: Discovery Dispute, Nov. 27, l99l' l99l WL
538766, at*5-7.

')

requests to deny access to confidential information by certain parties while allowing access by
others.

In Docket 6545,the Board denied petitioner Vermont Yankee Nuclear Power
Corporation's ("VYNPC") request that ùe Board prohibit three private intervenors from
accessing certain fînancial information. Docket 6545, Investigation into General Order No. 45

Notice Filed by Vermont Yankee Nuclear Power Corporatíon Re: Proposed Sale of Vermont
Yankee Nuclear Power Station to

Entergt Nuclear Vermonl Yankee, LLC, and Related

Transactiores, Order Re: Motion for Special Protective Order, Dec. 18,2001

at*2. The Board articulated

,2001WL 1902362,

a three-part test:

(l ) Is the matter sought to be protected a "trade secret or other confidential research,
development, or commercial information which should be protected"; (2) Would
disclosure of such information cause a cognizable harm sufficient to warrant a
protective order; and (3) Has the party seeking protection shown "good cause" for
invoking the court's protection.

Id. The Board found VYNPC's

assertion that "wider dissemination of the commercially-

sensitive bid material increases the risk of public release" did not satisfy the "heavy burden"

of

the test for withholding inform ation. Id.

Joint Petitioners' request is virtually identical to that of VYNPC in Docket 6545; in this
proceeding, Joint Petitioners similarly seek to treat certain parties differeritly from others.

Northstar's Reply to Opposition at 3-5 seeks to justify additional protection for the Highly
Confîdential documents under the three-part test; however, similar to the information provided in
Docket 6545,that information goes to the "commercially sensitive" and "confidential" nature
the documents, not to a distinction amongst the parties.

3

1d.

of

Joint Petitioners have not demonstrated that private intervenors will not be able to
comply with the proposed "special Protocol," and have made no showing that would satisfy the
Board's "heavy burden" test. Instead, NorthStar argues that Petitioners have provided or will
provide other materials to the private intervenors, and that those materials will provide a
suffrcient basis for those parties to evaluate the proposed transaction. NorthStar's Reply in
Support at

l, 4-5. However, the Board

has rejected such a "good enough" standard, finding a

petitioner could not withhold a proprietary financial model solely because it had "provided
adequate and responsive materials" to the requesting

Solar I, LLC

þr

party. Docket 8586, Petition of Coolidge

Approval of a Rule 4.I00 Power Purchase Agreement Concerning the Purchase

of Energt and Capacityfrom a 20 Mllt Photovoltaic Generation Plant ín Ludlow, Vermont &
Docket 8685, Petition of Coolidge Solar I, LLCfor a Certificote of Publíc Good, Pursuant to 30
V.S.A. S 248, Authorizing the

Installation and Operation of a 20 MW Solar Electric Generation

Facility to be Located in Ludlow and Cavendish, Vermont, and Known as the "Coolidge Solar
Project, " Order Re: Motion to Compel, July 22,2016,2016 WL 4194687,

at*2. Excluding

some parties from meaningful access-note taking, expert consultation, review over time with

ongoing access-to the Highly Confidential documents threatens to deprive those parties of the
opportunity to fully participate in the proceeding, thereby potentially rendering their intervention

futile.
Accordingly, the Responding State Agency Parties support equal access to the Highly
Confidential documents for all parties who execute the so-called "standard" Protective
Agreement and Special Protocol, should it be adopted by the Board.
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B. THE BOARD'S MAY 26,2017, PROTECTIVE

ORDER AND THE
PROPOSED SPECIAL PROTOCOL SHOULD NOT ALTER STATE
AGENCIES' RECORD RETENTION REQUIREMENTS.

The Responding State Agency Parties also move for clarifìcation of the Board's May 26,

20ll , Procedural Order to ensure that the Order

does not alter obligations of state agencies (as

the term "agency" is used at 1 V.S.A. $ 317(aX2): "any agency, board, department, commission,

committee, branch, instrumentality, or authority of the State or any agency, board, committee,
department, branch, instrumentality, commission, or authority of any political subdivision of the
State") pursuant to the Public Records Law, and request that any Board order approving a
Special Protocol governing review and production of the allegedly Highly Conflrdential
documents make similarly clear that it does not alter agencies' Public Records Law obligations.
The Public Records Law prohibits the state agencies from returning or destroying
documents produced during this proceeding. See

I V.S.A. $ 317a. Specifrcally, the Public

Records Law states that a state agency "shall not destroy, give away, sell, discard, or damage any

record or records in his or her charge, unless specifically authorized by law or under a record
schedule approved by the State Archivist . . .

." I V.S.A. $ 317a. The Supreme Court has

consistently held, "The fPublic Records Law] is to be construed liberally. It implements the

policy that 'the public interest clearly favors the right of access to public documents and public
records. . . ."' See e.g.,Trombleyv. Bellows Fqlls Union High School Dist. No. 27,160 Vt.

l0l,

106-07 (1993) (citations omitted) (quoting Caledonian-Record Publishing Co. v. Wahon,l54 Vt.

t5,20 (1993).
The appropriate way to protect trade secrets4 disclosed to agencies in the course of this
proceeding is to designate documents containing trade secrets as confidential and exempt from

4

Trade secrets are defìned as "confidential business records or information, including any formulae, plan, pattern,
process, tool, mechanism, compound, procedure, production data, or compilation of information which is not

5

public disclosure for an appropriate period of time,s as opposed to returning or destroying the
records at the end of the proceeding

.

See

I V.S.A. $$ 317a, 317(cX9). This is precisely

state agencies that receive documents containing confidential information

what the

will do in this

proceeding pursuant to the protocols outlined in Addendum I to the Protective Agreement.
The Board has acknowledged that approach is required under the Public Records Law for
the management of sensitive records; for example, in Docket 8605, the hearing officer declined

to withdraw from the record a document that contained confidential information in response to a
request from the petitioners

. Dockel 8605, Joint

Eleclric Power Company, Inc.

þr

Petition of Vermont Transco, LLC and Vermont

the Connecticut River Valley Projecl, Protective Order Re

ConfidentialTreatment of Prefiled Testimony, March 17,2016,2016 V/L 1134734, at *3. The
hearing officer concluded that the confidential record was a public record as defined þy tn"

Public Records Law, and "remains a public document regardless of whether the information is
material in this docket" because it was acquired by the Board.

/d.

Because the Public Records

Law prohibits the return or destruction of a document unless it is returned or destroyed pursuant
to law or an approved records schedule, the hearing office declined to withdraw the document
from the record and, instead, designated the information as confidential and exempt from public
disclosure. 1d

patented, which a commercial concern makes efforts that are reasonable under the circumstances to keep secret, and
which gives its user or owner an opportunity to obtain business advantage over competitors who do not know it or
use

ir." I v.s.A.

$ 317(c)(9).

See, e.g., Docket 8463, In Re: Tariff Filing of Town of Stowe Electric Department Requesting Approval of
Proposed Revisions to lts Rate Design, to Take Effect on a Service-Rendered Basis April l, 2015, Procedural Order
Re: Second Motion for Confidential Treatment of Exhibits, Sept. I I , 20 I 5, 201 5 WL 5597853, at *2 (deeming
exhibits entitled to protection as trade secrets per three-part test and setting three-year duration for protection);Tariff
No. 8281, Green Mountain Power Corporation's 2012 Base Rate Filing, Protective Order Re Prefiled Evidence,
OcL2l,20ll,20ll WL 5276553,at*4 (rejecting Green Mountain Power's request for seven-year period for
confidential treatment and setting period for three years based on likely duration that pricing information "would be
considered competitively sensitive and a trade secret").
s

6

The record retention requirements of agencies remain-regardless of whether the Board
approves a protective agreement or other protocol for handling sensitive information.6 See I

V.S.A. $ 317a. As the Board has made clear, neither Rule 26 of the Vermont Rules of Civil
Procedure nor the Board's authority as a tribunal provide the Board with jurisdiction over

ancillary disputes related to compliance with the Public Records Law.7 Docket 7970, Vermont
Gas Systems (Pipeline Phase

I),Order Re Motion for Protective Agreement, May 24,2013,2013

WL2470281, *3. In Docket 7970,the Board declined to approve a provision of a protective
agreement that addressed the management and disclosure of confidential records pursuant to the

Public Records Law. Id. The Board concluded that provisions aimed at compliance with the
Public Records Law did not appear to be "appropriate for inclusion in a protective agreement
that is directed at addressing confrdentiality issues arising from discovery that is being conducted
under the auspices of the . . . Board's exercise of its powers as a court of record to craft such

protective agreements as it deems necessary for the management of its proceedings." Id. at*2.
The Board went on to find, "The Board is not the tribunal that would resolve any dispute
between a state agency that is a party to this docket and any non-party seeking disclosure under

the [Public Records Law] of documents covered by the Protective Agreement at issue here.
Under

I V.S.A.

$ 319, such jurisdiction lies with the Superior

Court." Id. at *2.

6

The Protective Agreement signed by the Parties in this case expressly states that nothing in the Protective
Agreement "shall require the Department or a public agency to destroy notes, documents, or information in violation
of statute." Protective Agreement at tf 12. The State Agency Parties requested that similar language be included in
the Special Protocol. See Response of the Department of Public Service and Agency of Natural Resources to
NorthStar Motion for Approval of Special Protocol for Highly Confidential Documents, at 5.

It is a well-established tenet of administrative law that an agency's regulatory power derives from a statutory grant
of authority and that "[a]n agency must operate for the purposes and within the bounds authorized by its enabling
In re Agency of Admin., State Bldgs. Div., l4l Vt. 68, 75 (1982). Under no circumstances may an
legislation . . .
agency promulgate regulations or issue orders or other directives that expand the scope ofthe agency's statutory
authority. See, e.g., id. at75 see qlso Chevron U.S.A., Inc. v. Natural Resources Defense Council, |nc.,467 U.S.
837,843-44 (r 984).
7

;'

7

Since that decision, the Board has consistently declined to approve provisions

of

protective agreements that address compliance with the Public Records I aw "because the
Superior Court, not the Board, is the tribunal that would resolve any disputes related to
disclosure under [the Public Records Law] . . .

." Dockel 8385, Joint Petilion of Vermont

Transco LLC and Vermont Eleclric Pou,er Company, Inc. þr ,¡u lt[swport Subslation Project,
Order Re Motion for Protective Agreement, Nov. 24,2014,2014 WL 6737963, at
Docket 8I90, Investigation into Green Mounlain Power Corporation's

See also

Tarif Filing Requesting

an Overall Rate Decrease in the Amount of 0.03%, to Take Effect Ocrober
Order Re: Protective Agreement, Mar. 26,2014,2014

*2.

I, 20l4,Procedural

WL 1324528,at*4; Docket 8205, Joinr

Petition of Green Mountain Power Corporation, Vermont Electric Power Company, Inc., and
Vermont Transco LLC,

for a Certificate of Public Good, Pursuanl to 30 V.S.A.

S 248,

Authorizing the Construction of the socalled Georgia 115/34.5 kV Interconnection Project,
Consisting of the Construclion of o Transmission Line and Associated Improvements in lhe
Towns of Georgia, Milton and

Fairfax, Vermont, Protective Order Re: Protective Agreement,

Mar. 31,2014,2014 WL 1343426, at *3; Docket 8180, Petition of Vermonl Gas Systems, Inc.
Requesting a Certi/icate of Public Good, Pursuant to 30 V.S.A. ç 248, Authorizing lhe

Construction of Phase 2 of the "Addison Natural Gas Project" to Add a Transmission Looping

Facility Along the Pipeline in Franklin County and to Extend Natural Gas Transmission
Facilities through Addison County to the International Paper Mitl at Ticonderoga, New York,
and Construction of Two Gate Stationsþr Distribution Service in the Towns of Cornwall and
Shoreham, Vermont,Procedural Order Re: Protective Agreement, May 15,2014,2014WL
2112134, at *8.

I

II.

CONCLUSION
In conclusion, first, Board precedent provides that differential treatment of parties is

inappropriate for a protective order governing the process for disclosure and review

of

confidential information. These principles should govem any Special Protocol that sets out the
process for and conditions on the production of the allegedly Highly Confidential information,
and all parties should have access to this information to allow for their

full participation in this

proceeding.
Second, the Public Records Law prohibits state agencies from returning or destroying

trade secrets at the end of this proceeding. If Joint Petitioners demonstrate that the allegedly

confidential documents are entitled to protection as trade secrets pursuant to the Public Records
Law, the receiving state agencies will manage the documents in accordance with record
schedules approved by the Vermont State Archivist,

if applicable,

and the Protective Agreement

and Addenda as approved by the Board. The Responding State Agency Parties, therefore,
request that the Board

(l)

provide in any order approving a Special Protocol to review the

allegedly Highly Confidential documents that such order does not alter the agency obligations
under the Public Records Law or any other applicable document retention requirements; and (2)
issue a clarification indicating that the Procedural Order issued on May 26,2017, similarly does

not alter the agency obligations under the Public Records Law or any other applicable document
retention requirements.
Dated at Montpelier, Vermont, this 2nd day of June 2017.
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