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STATE OF VERMONT
PUBLIC SERVICE BOARD
Joint Petition of Northstar Decommissioning
Holdings, LLC, Northstar Nuclear Decommissioning
Company, LLC, NorthStar Group Services, Inc., LVI
Parent Corporation, NorthStar Group Holdings, LLC,
Entergy Nuclear Vermont Investment Company, LLC,
and Entergy Nuclear Operations, Inc., and any other
necessary affiliated entities to transfer ownership
Entergy Nuclear Vermont Yankee, LLC and
certain ancillary approvals, pursuant to 30
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RESPONSE OF THE DEPARTMENT OF PUBLIC SBRVICE TO NEW ENGLAND
COALITION'S MOTION FOR PARTIAL SUMMARY JUDGMENT
The Department of Public Service ("Department") hereby responds to New England

Coalition's ("NEC-) Motion for Partial Summary Judgment, dated May 5,2017, relating to Joint
Petitioners' requests to modify certain terms of the Orders issued by the Public Service Board

("Board") in dockets 7862 and 6545. NEC indicates that Joint Petitioners must seek relief
pursuant to Board Rule2.22l and Vermont Rule of Civil Procedure 60(b) if they seek to modify
terms of previous Board Orders, and, since they have not done so, NEC requests that the Board
grant summary judgment on the substantive issues to which those terms relate. The Department
suggests

NEC's Motion is premature. Should the Board decide to approve the proposed

transaction, and determine that it is without authority to do so unless a V.R.C.P. 60(b) motion is

filed by Joint Petitioners, the Board may issue an interlocutory order or otherwise compel Joint
Petitioners to file an appropriate motion.l

t In the event the Board requires Joint Petitioners file a motion pursuant to V.R.C.P. 60(b) or. the Joint Petitioners
elect to file such a motion, ihe Department agrees that such a mbtion "must be served on each of the parties to [the
previousl Dockets . . . so fhat eacli of those pãrties will have the opportunity to be heard." NEC Motion at 2'
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I.

BACKGROUND
The Board's Final Orders in dockets 7862 (amending Entergy's Certificate of Public

Good) and 6545 (approving Entergy's 2002 purchase of the VY Station) set forth the terms and

conditions for Entergy's ownership and eventual decommissioning (including site restoration)

of

the VY Station. In the course of those proceedings, Entergy entered into separate Memoranda

of

Understanding (MOUs) containing additional conditions related to ownership and

decommissioning. Those MOUs were incorporated into the Board's Orders in the corresponding
dockets.

Northstar has acknowledged that, in the event that the Board approves the proposed
transfer of the VY Station as proposed in the Joint Petition, NorthStar
and conditions of those Board Orders and

will

be bound by the terms

MOUs. Since the conditions set forth in the Orders in

dockets 7862 and 6545 apply directly to Entergy entities and were framed in contemplation

of

Entergy's continued ownership of VY Station'and its future decommissioning and site
restoration duties, Joint Petitioners seek certain modifrcations to reflect the changed status that

will result if the Board grants the Petition.

II.

NEC's MOTION
NEC contends that the Board lacks authority to approve the requested modifications

without re-opening the relevant prior dockets. See, e.g., NEC Motion at 3. NEC points to four
primary areas in which the transaction proposed in the Joint Petition deviates from Entergy's
existing commitments pursuant to the Final Orders issued in those dockets, as follows:

l.

NonhStar proposes to utilize rubblized concrete in site restoration;

2.

Northstar seeks to perform decommissioning and site restoration concurrently;
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3. NorthStar intends to combine

the site restoration trust into a subaccount within

the nuclear decommissioning trust; and

4.

NorthStar proposes to replace Entergy Corporation's original $20 million parent
guarantee with alternative financial assurances from NorthStar and its parent

entltles.
See, e.g., NEC

Motion at l-2. NEC indicates that Joint Petitioners must seek relief pursuant to

Board pçule2.22l and V.R.C.P. 60(b) if they seek to modify terms of previous Board Orders,
and, since they have not done so, NEC requests that the Board grant summary judgment on the

substantive issues to which those terms relate.

III.

LEGAL FRAME\ilORK
Pursuant to Board Rule 2.219, the Vèrmont Rule of

proceedings. Investigation Pursuant to 30 V.S.A.,Ss
Vermont Wind, LLC

-30

Civil Procedure 56 applies to Board

& 209 into Sound Levelsfrom the

llind Elec. Generation Facility in Shffield, Vermont,8653,2016 WL

3549294,at *3 (June 23,2016). Summaryiudgment is appropriate only

"if

the movant shows

that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a
matter of

law." V.R.C.P. 56(a). "ln moving for summary judgment, [the] movant has the burden

of proof, and the party opposing the summary judgment motion is to be given the benefit of all
reasonable doubts and inferences in determining whether a genuine issue exists. Facts asserted

by the opposing party, if supported by affidavits or other evidentiary material, are regarded as

true." cavanaugh

v. Abbott Lqb., 145

vt.

516, 520 (Vt. 1985). "[S]ummary judgment may not

serve as a substitute for a determination on the

merits." Petítion of Dep't of Pub. Serv. to Impose

Penalties & Other Remedial Action lJpon Vermont.Gas Sys. Inc. (Vgs), Re: Probable Violations

of Vermont Law, Pertaining to Gas Safety, Involving 3l Separate Locations Installed, Owned,
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Operated &/or Maintained by Vgs,7513,2009 WL 3480890, at l3 (Oct.23,2009). "Because

of its severe consequences, summary judgment should be granted cautiously so that no one will
be improperly deprived of a trial of disputed factual issues." Tillson v. Lane,200

Vt. 534,539

(2015) (citing Provost v. Fletcher Allen Health Core, lnc.,179 Vt. 545,549 (2005) (quotation

omitted)). "[A] trial is not only not useless but absolutely necessary where there is a genuine
issue as to any material

fact."

Sykas v.

Kearns,l35 Vt. 610,612 (1978) (citations omitted).

Vermont Rule of Civil Procedure Rule 60(b) provides that a court "may relieve a party or
a party's legal representative from a final judgment, order, or proceeding,"

for any of six reasons,

including "any other reason justifying relief from the operation of the judgment."

IV.

DPS POSITION
The Board need not determine now whether the complex questions of authority raised in

NEC's Motion entitle NEC to judgment as a matter of law. The Department recognizes that
Joint Petitioners propose certain modifications to the terms and conditions set forth in the Final
Orders and MOUs in Dockets 7862 and 6545. Questions sumounding the Board's authority to
make those modifications may be delayed without prejudice to any party unless or until the
Board decides to approve the proposed transaction, and determines that it is without authority to
do so unless a V.R.C.P. 60(b) motion is filed by Joint Petitioners.2 At that stage, the Board may
issue an interlocutory order or otherwise compel Joint Petitioners to

file an appropriate motion.

One advantage to forbearing on a ruling is that all substantive aspects of the present

petition may be addressed at once. Keeping consideration of those substantive questions
consolidated for present purposes promotes economy in the Board's proceedings and causes no
prejudice to NEC, given its full participation in this docket and the ability of the Board to reopen

2

See footnote

l, infra, regarding notice.
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the previous dockets at a later date, if needed. Moreover, delaying disposition of NEC's Motion

would preserve the jurisdiction and basis for a Board Order in this docket, without foreclosing
testimony on the substantive issues identified in NEC's Motion-issues that will likely prove
signifrcant in this proceeding. The Department reserves all rights related to those issues, and
respectfully suggests that NEC's Motion is premature at this time.

Dated at Montpelier, Vermont, this 5th day of June 2017
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