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DocketNo.88l6
Petition of Swanton V/ind LLC for a certificate of public)
good, pursuant to 30 V.S.A. $ 248, for the construction )
of an up to 20 MW wind-powered electric generation )
plant powered by up to 7 wind turbines located along )
Rocky Ridge in Swanton, Vermont
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Introduction

On March 2,2017, the Vermont Public Service Board (o'Board") issued an order that,

with the exception of certain deadlines related to intervention requests and the first round of
written discovery on Swanton'Wind, LLC ("Swanton TVind" or "Petitioner"), suspended the
schedule for the balance of this proceeding.

In today's order, the Board initially denies a request by Swanton Wind to limit the
amount of written discovery to be served going forward and to prohibit the taking of depositions,
addresses the

possibility of

a

motion from Swanton V/ind seeking recovery of its expert

witnesses' fees incurred in responding to discovery, and defers establishing a schedule for the
remainder of this proceeding until after Swanton Wind supplements its case, at a minimum, by

filing a complete and final System Impact Study ("SIS") along with any related prefiled
testimony and exhibits.

II.

Backsround

On May 24,2017, the Board convened a status conference in this matter. The purpose

of

the status conference was to discuss the establishment of a schedule for the remainder of the
proceeding.

Also on

}i4lay

24,2017, Swanton Wind filed its proposed schedule. Swanton Wind

brought copies of its proposed schedule to distribute at the status conference. Swanton Wind

included in its May 24th filing a request to limit written discovery in this matter going forward,
and in a footnote raised its intent to seek recovery of its expert witnesses' fees in responding to

discovery requests pursuant to V.R.C.P. 26(bX4XE).
The Department of Public Service ("Department" or "DPS") also brought copies of two
scheduling proposals to the status conference, one a shorter schedule that included some initial
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followed by another status conference, and the other a longer schedule that extended out

through technical hearings.

During the status conference, it became clear that the parties would not be able to agree
on a schedule for the proceeding. As a result, the Board directed the parties to submit proposed
schedules and their reasons therefor by June

On June

I,20I7,

2,2017.

the Northwest Regional Planning Commission ("NRPC") and Dustin

and Christine Lang (the "Langs") each filed a proposed schedule for the balance of the

proceeding.
On June 2,2017, the Department and Swanton Wind each filed proposed schedules. The

Department's proposal was abbreviated and contained only a few initial steps followed by the
'Wind's
proposal extended through
setting of a complete schedule at alater date, while Swanton
technical hearings. The Department's filing also expressed its opposition to Swanton Wind's
request to

limit discovery

and potential future request to recover expert witness fees.

In addition, on June 2,2017, the following parties filed scheduling comments:

1) the

Towns of Swanton and Fairfield, commenting on the development of a schedule but without
proposing specific dates for such a schedule, proposing dates for a site visit and public hearing,
and opposing Swanton Vy'ind's request to

limit discovery and potential future request to recover

expert witness fees; 2) the Citizen Intervenors (identified in the April 6, 20T7, Order on

interventions) commenting in support of the Langs' proposed schedule, proposing site visit
locations, and opposing Swanton Vy'ind's request to limit discovery and potential future request

to recover expert witness fees; 3) the Vermont Division for Historic Preservation ("DHP")
expressing no objections to either the NRPC proposal or the Department's expected filing; and 4)
Green Mountain Power Corporation ("GMP"), also expressing no objections to either the NRPC

proposal or the Department's expected filing.
On June 5,2017, GMP filed a letter in support of the Department's June 2,2017,
abbreviated proposal.
On June 6,2017, the Langs filed a letter in support of the Department's June 2,2017,
proposal, asking that the Board only consider the Langs' June

l't proposal in the event the Board

is inclined to set a schedule for the entire proceeding rather than adopt the Department's
abbreviated proposal.
On June 7,2017, Swanton V/ind formalized its earlier scheduling proposal to limit the
extent of discovery going forward by filing a motion to that effect.
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III.

Discussion

In today's order, the Board initially denies Swanton V/ind's request to limit discovery in
this matter going forward, addresses the possibility of a motion from Swanton Wind seeking
recovery of its expert witnesses' fees in responding to discovery, and defers establishing a
schedule for the remainder of this proceeding until after Swanton Wind supplements its case, at a

minimum, by filing a complete and final SIS along with any related prefiled testimony and
exhibits.

1.

Limitations on discover)'

When the petitioner filed its May 24th scheduling proposal, it included a request for the
Board to impose a 5O-question limit, including subparts, per party or group of individuals

functioning together (i.e., in this case, the Citizen Intervenors) when serving written discovery on
another party in this proceeding.l According to Swanton W'ind, the requested

limit

is

justified

given the unprecedented number of parties to the proceeding and the high number of discovery
requests already served on the Petitioner in the first round of discovery. On June 7, 2017

,

Swanton Wind reiterated its request in the form of a motion to limit discovery procedures, this

time requesting not only a limit on the number of written discovery questions, but also requesting
a

prohibition on the taking of depositions.2 Swanton V/ind contends that prohibiting the use of

depositions in this proceeding is necessary because of the number of parties that may seek to
participate in a given deposition, making the depositions excessively difficult to schedule and
conduct.
The Department, NRPC, the Langs, the Citizen Intervenors, and Fairfield and Swanton

all oppose Swanton Wind's request to limit discovery in this proceeding.3 These parties
variously contend that Swanton V/ind has not made the required showing under V.R.C.P.

26(b)(I) for the issuance of

a

protective order, has not properly consulted with the opposing

parties as required by V.R.C.P .26(h), and has improperly relied on a discovery limitation from
another jurisdiction to

justify its request.

V.R.C.P. 26(bX1) provides in relevant part:
The frequency or extent of use of the discovery methods set forth in subdivision
(a) shall be limited by a Superior Judge if it is determined that: (i) the discovery
I Swanton V/ind proposes to exempt itself from this limitation when serving its fnst round of interrogatories because
such a limit was not imposed on the non-petitioning parties when they served their first round of written discovery
requests.
2

Swanton V/ind had removed any provisions for depositions from its proposed schedules in its May 24th and June
2'd filings but did not specifically address this removal of depositions from its scheduling proposals until it filed its
June 7ü motion to limit discovery procedures.
3
This list represents those parties that filed responses specif,rc to Swanton Wind's June 7, 2017, motion to limit

discovery.
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sought is unreasonably cumulative or duplicative, or is obtainable from some
other source that is more convenient, less burdensome, or less expensive; (ii) the
party seeking discovery has had ample opportunity by discovery in the action to
obtain the information sought; or (iii) the discovery is unduly burdensome or
expensive, taking into account the needs of the case, the amount in controversy,
limitations on the parties' resources, and the importance of the issue at stake in
the litigation.

At this time, we deny Swanton'Wind's request to establish limits on the number of
questions to be asked in the second round of written discovery

-

both the second round to be

served on Swanton Wind and the second round to be served by Swanton

V/ind. In our

judgement, Swanton Wind has not demonstrated that the limitation on discovery that it seeks
meets the requirements of the

rule. The application of the rule urged by Swanton Wind would

require us to assume that the other parties to this proceeding

will

serve duplicative, cumulative,

or unduly burdensome discovery prior to the discovery having been served. We rcalize thaf
Swanton Wind was served with a significant amount of written discovery in the first round, but
we do not believe this provides us with a sufficient basis to assume the second round

of

discovery will meet any of the justifications under the rule for imposing a limit, nor has Swanton

V/ind demonstrated that the amount of discovery to date and to be served in the next round is
inconsistent with the needs of the highly public and disputed project that has been proposed by
the Petitioner.

If Swanton V/ind believes that it has been served with

unreasonable and

unnecessary discovery after anew schedule has been established and the second round
requests has been served pursuant thereto,

of

it may file a properly supported motion for an order

under V.R.C.P. 26(c), after consulting with the other parties in an attempt to resolve any disputes
about the discovery process.
'We

also decline to prohibit the use of depositions in this proceeding. However, we share

the Petitioner's concern that the number of parties to this matter could make the taking
depositions

difficult. Therefore, pursuant to Board

of

Ptule 2.209(C), we direct the Citizen

Intervenors to select and authorize a single individual per each of the Petitioner's witnesses for
the purpose of conducting that witness's deposition. The Board also notes that there still remain
a significant number of parties that might want to participate in the deposition of a given witness.

Therefore, the Board directs those parties to consult with each other in an attempt to maximize

efficiencies in taking depositions by avoiding cumulative and duplicative lines of questions
where the parties' interests are aligned. Parties should also consider whether their attendance at
a

specific deposition is necessary, in particular if a party is not going to actively participate in

that deposition.
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Expçtt witness fees

In its letter of May 24,2017, Swanton Wind stated in a footnote that it intended to seek
recovery of its expert witnesses' fees incurred in responding to discovery requests from the other
parties pursuant to V.R.C.P. 26(bX4XE).
Several of the other parties to this proceeding have expressed opposition to such a
request.
Because Swanton Wind has not yet actually sought to recover any of its expert witnesses'
fees incurred in responding to discovery, we do not need to resolve any potential disagreements

among the parties on this issue at this time.

3.

Schedule

After carefirl consideration of the scheduling proposals submitted by the parties and the
reasons underlying each proposal, we have decided to adopt a modified version of the

Department's June

2nd

proposal. Specifically, we are deferring setting any future dates for this

proceeding until Swanton V/ind supplements its case, at a minimum, by filing a complete and

final SIS along with any related prefiled testimony and exhibits.
The Department, with the support of several other parties, believes that Swanton Wind
needs to supplement its petition, prefiled testimony, and/or

Department, the Board's dismissal of Swanton

'Wind's

exhibits. According to the

petition for a Board Rule 4.100 contract

in Docket 8571 renders Swanton'Wind's prefiled testimony on the need for the project irrelevant,
leaving the Board without a basis for making the required finding on need under 30 V.S.A.

248(b)(2). The Department also asserts that Swanton Wind cannot meet its burdens of
production or persuasion under 30 V.S.A. $ 248(bX3) (system stability and reliability) or (10)
(existing or planned transmission facilities) in the absence of a completed SIS as part of the
evidentiary record. These assertions form the basis for the Department's recommendation that
the Board establish deadlines only for: 1) Swanton Wind to either file notice that it

will

supplement its case and identify the topics it intends to supplement and the date by which it
do so, or certify that it

will

will not be filing any supplements; 2) the parties to file further scheduling

proposals; 3) the parties to file any motions related to Swanton'Wind's filing regarding potential
supplementation.
'We

are also aware that Swanton V/ind has to date stated that

it does not intend to

supplement its case, but does intend to supplement its discovery responses as new information
becomes available as required by the Vermont Rules of

Civil Procedure.
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We agree with the Department that it is necessary to have the complete and final SIS as
part of the evidentiary record before the Board would be able make any affirmative findings
under 30 V.S.A. $ 248(bX3) (system stability and reliability) or (10) (existing or planned
transmission facilities) in this particular case. While the Board in the past has made affirmative

findings under these two criteria conditioned upon the completion of and compliance with a final
SIS, the unique circumstances of this case compel us to conclude that the complete and final SIS

must be part of the evidentiary record prior to the technical hearings. The region of Vermont
where this project is proposed to be located experiences transmission capacity issues that can
lead to curtailment of existing generation facilities, a situation that could be influenced by the

proposed project.a As a result, the information in the SIS might also be relevant to the questions

of need (30 V.S.A. $ 248(bX2)) and economic benefit (30 V.S.A. $ 248(bX4)). Given these
unique circumstances, we decline to establish a complete schedule until the complete and final
SIS is filed.

Pursuant to our decision today and Board Rule 2.208, Swanton Wind must file the
complete and final SIS within a reasonable time. However, we decline to set a specific deadline
because preparation of the SIS may be, at least

in part, amatter beyond the Petitioner's control.

We do require Swanton V/ind to file within two weeks of the date of this order a status report on
the SIS, including its expected completion and filing dates. 'We also direct Swanton Wind to file,
every 30 days thereafter, a report updating the Board and parties on its progress towards meeting
the reported completion and filing dates. These updates shall include any decision by Swanton

Wind to suspend or abandon its pursuit of a complete and finat SIS. Other parties may file
motions as they deem appropriate, consistent with the Vermont Rules of Civil Procedure and
Board Rules, in response to the reports required by this paragraph.
'We

are not establishing a deadline for Swanton Wind to supplement its case on the need

criterion (30 V.S.A. $ 248(bX2)). However, the Department has raised significant questions
to the sufficiency of Swanton 'Wind's testimony on need given the Board's dismissal of the

as

petition in Docket 8571. We remind Swanton Wind that the initial burden of production and the
ultimate burden of persuasion are its responsibilities to meet if it is to receive a certificate

of

public good in this matter. Accordingly, if Swanton Wind decides to supplement its case on
need (or any other criteria),

complete and final SIS.
a

it shall file such supplement no later than the time it files the

If it decides not to supplement its case

on the need criterion,

it shall file

certification that it will not be supplementing its case thereon, but instead intends to rely on the

4.See

GMP motion to intervene at 2-3
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testimony filed with the petition and any rebuttal testimony that is properly responsive to
testimony filed by the non-petitioning parties on the need criterion.
We decline to adopt the Department's recommendation to establish a deadline for parties

to file what appear to be dispositive motions. Parties may file such motions at any time
consistent with Board rules and the Vermont Rules of Civil Procedure.

Given our decision to defer scheduling at this time, it is not necessary for us to rule on
other issues or requests submitted by some of the parties, such as suggestions related to the site

visit or deadlines for motions to compel or for protective orders. If and when Swanton V/ind
submits the final and complete SIS, the Board will request any further input from the parties
regarding moving this proceeding forward
So Onnrnnn.
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