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STATE OF VERMONT
PUBLIC SERVICE BOARD

I

'
Docket No.

Petition of Swanton Wind LLC for a certificate of
)
public good, pursuant to 30 V.S.A. S 248, for the
)
consh'uction of an up to 20 MW wind-powered )
electric generation plant to be located in Swanton, )

Vermont

)

SWANTON WIND MEMORANDUM OF LAW
IN OPPOSITION TO LANG EVIDENTIARY OBJECTIONS

NOW COMES Swanton Wind, LLC,by and through the undersigned counsel, and
responds in opposition to intervenors Christine and Dustin Lang's objections to certain

prefiled evidence ("LangObjection"). Swanton Wind provides the following
Memorandum of Law in support of its opposition.
Memorandum of Law
Christine and Dustin Lang are interwenors who were granted party status on a

limited number of criteria: orderly development of the region (30 V.S.A.
economic benefit to the state (id.
S

S

S

(bXt));

248(bX4)); aesthetics and public health and safety (id.

248(bX5) and 10 V.S.A. S 6086(a)(8)); water conservation and burden on existing water

supply (10 V.S.A. $ 6086(a)(1)(C) and (3)); and transportation

.r_

.-',11.

as

it pertains to the Langs'

use of Rocky Riclge Road (10 V.S.A. $ 6086(a)(5)). Procedurøl Order re: Interuentions,

Docket No. 8166, Order of 71,/78/2016 at 3-5. The Langs filed written objections to all or
certain portions of the prefiled testimony and exhibits of Swanton Wind's witnesses

Travis Belisle, Ryan Darlow, Dariush Faghani, Adam Gravel, Richard Heaps, Suzanne

;

l,i

,¡
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t
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Jamele, Kenneth Kaliski, Martha Staskus and John Zimmerman. Lang Objection at2-20.

This Memorandum addresses the Langs' specific objections to the evidence offered by
each witness ancl explains

why the Board should overrule the objections and allow the

evidence into the record when offered at the technical hearing.

Legal Standard
Evidentiary matters before the Board are governed by

3

V.S.A.

R. 2.216(A). Section 810 makes the Rules of Evidence as applied

S

810. Pub. Serv. Bd.

in civil

cases the

governing standarci in administrative proceedings like the present proceeding before
the Board. Id. However, "[w]hen necessary to ascertain facts not reasonably susceptible
of proof under those rules, evidence not admissible [under the Rules of Evidence] may
be admitted (except where precluded by statute) if it is of a type commonly relied upon

by reasonably prudent men in the conduct of their afÍairs." Id.; Inaestigation into: (1)
petition of AARP, for the estnblishtnent of reduced rntes for lozu-income consumers of Green

Mountain Pouter Corporntion snd Central Vermont Public Serttice Corporøtion; nnd (2)
expanded to possibly include general applicability to

as

all Vermont retøil electric utilities, Docket

No. 7535, Order of 5/5/201.0. The Board is an expert body that uses its informed
judgment when determining the admissibility of evidence and performing its
"gatekeeping" function on the admission of expert testimony. Inuestigation into Petition
Filedby VDPS Re: Energy Effciency Utility Structure, Docket No.7466, Order of 9/3/09 at
4 (citing SnIe of Vennont Ynnkee , Docket No. 6545, Order of 3 /21, / 02 at 2).
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The Langs' objections to certain of Swanton Wind's prefiled evidence center on
relevance under Rule 401-403; witness competenc/, either for alleged lack of personal
knowleclge under Rule 602 or alleged lack of expertise under Rule 702; and hearsay

under Rules 801 and 802. Relevant evidence is defined "as evidence having any
tendency to make the existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be without the evidence."
V.R.E. 40L. In other words, evidence offerecl to establish what the Swanton Wind Project

is and how it will impact the Section24S criteria is "relevant" to the proceeding and is
admissible. V.R.E.402. Witnesses who offer testimony to establish what the Swanton

Wind Project is and how it will impact the Section2(S criteria must have personal
knowledge of the matters about which they testify, V.R.E. 602, and/ or be qualified as an
expert through "knowledge, skill, experience, training, or education" on any matter that
requires specialized, scientific or technical knowledge. V.R.E. 702.Wltnesses who

qualify as experts may rely on third-party information, such as out of court statements,
journals, and the testimony of other witnesses, when rendering an opinion within their
area of expertise. V.R.E. 703. Unlike an expert, alay witness may not offer an opinion on
a

matter that requires expertise and may not testify to out-of-court statements

considered hearsay under Rule 801. V.R.E. 707,802. The prefiled evidence Swanton

Wind offers complies with the Rules of Evidence

as

applied in Board proceedings. The

Langs' objections, which are addressed by witness in order below, should be overruled.
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Travis Belisle
Property Buyout
The Langs object to Exhibit SW-TB-2 and Travis Belisle's testimony at page 9 and 10

(up to line 4) which are the Petitioner's property buy-out proposal and Mr. Belisle's
summary of the proposal, on grounds that the exhibit and testimony are not relevant to
any of the findings that the Board must make in this proceeding. Lang Objection at 3.
Swanton Wind responcls that the exhibit and accompanying testimony comprise a

commitment that Swanton Wind has made as part of the Project ancl is an integral
component of the Project. Swanton Wind expects that any certificate of public good that

might be issued for the Project will be conditioned on Swanton Wind implementing the
property buy-out commitment. Therefore, Swanton Wind's property buy-out proposal
is a component of the Project and evidence on it is relevant for background purposes
and to demonstrate how the Project will promote the general good.30 V.S.A.

S

248(b).

The property buyout proposal and supporting testimony are also relevant to the orclerly

development of the region (30 V.S.A.

S

248(bX1)) because they responcl to the Town of

Swanton's comments on Swanton Wind's 45-day notice regarding how the Project

might impact neighbors. Mr. Belisle's evidence on the property buy-out proposal is
relevant and should be admitted at the technical hearing.
Blasting
The Langs object to portions of Mr. Belisle's testimony about l'row the Project

will

address the need for any blasting. They argue that the testimony Mr. Belisle offers can
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be provided only by a licensed blasting contractor and Mr. Belisle is not one. Lang

Objection at 4. Further, the Langs object to the copy of the Agency of Natural Resources
blasting best management practices to prevent environmental contamination that Mr.
Belisle offers with his testimony on grounds that he dicl not create it and it is

inadmissible hearsay. Id.
Swanton Wind responds that Mr. Belisle's testimony establishes the expertise he
has to testify about how a construction project manages blasting. See Belisle pf. at '1,2,6,
L0. His experience includes

hiring licensed blasting contractors to create blasting plans

and carryout blasting activities for his construction projects. ld. at10,11. Mr. Belisle's
personal knowledge of the Project, id. at'J,2; Exhibit SW-TB-L, and his expertise as a

construction contractor with experience using blasting contractors makes his testimony
admissible under Rules 602 and703 of the Vermont Rules of Evidence.

Similarly, Mr. Belisle is qualified to present Exhibit SW-TB-2. Mr. Belisle testifies
that Exhibit SW-TB-2 is a copy of the Agency of Natural Resources best management
practices for blasting. The Rules of Evidence do not require a witness to have created a

document to be able to authenticate it for admission into the evidentiary record. See
V.R.E. 901(a) & (bX1) (providing that document may be authenticated by testimony of a

witness). Furthermore, Exhibit SW-TB-2 is not hearsay, but is an admission by an

opposing party, the Agency of Natural Resources. Such admissions are excluded from
the definition of hearsay under V.R.E. 801(clx2) ancl are aclmissible. Therefore, the
Langs' objection to Mr. Belisle's testimony and Exhibit SW-TB-2 should be overruled.
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Ryan Darlow
FAA No Haznrd to Air Nøaigation Determinntions
The Langs object to testimony and Exhibit SW-RD-3 offered by Ryan Darlow
related to air navigation, specifically the Federal Aviation Aclministration's No Hazard
to Air Navigation Determinations for the Project. Lang Objection at 5. The Boarcl should

overrule the objection because the Langs do not have standing on the issue of potential
air navigation impacts from the Project, ancl therefore they lack standing to object to the
admission of evidence on that issue. With respect to the sub-criterion on transportation,
the Langs intervention was limited to their use of Rocky Ridge Road. Procedurnl Order
re: Interttentions,Docket

No. 8166, Order of 11,/18/201.6 at 5. The Langs did not seek and

were not granted intervention on how the Project might impact air traffic. The objection
to Mr. Darlow's testimony and Exhibit SW-RD-3 should be overruled and the evidence

admitted at the technical hearing.
Shadou Flicker

The Langs object to Mr. Darlow's testimony and Exhibit SW-RD-2 on the issue of

potential shadow flicker from the Project. Lang Objection at 6-9. The Langs' objection
can be summarized as challenging

Mr. Darlow's expertise, his familiarity with the

shadow flicker exhibit, and whether the study methods are scientifically valid.Id.
Swanton Wind responcls that Mr. Darlow's testimony and Exhibit SW-RD-I provide

sufficient information to find that Mr. Darlow has the requisite experience to present
Exhibit SW-RD-2, the VERA shadow flicker analysis, and to opine on its results. For

iwanton wind Response in opposition to

L*g

Evidentiary objections
Docket No. 8166
January 6,2077
Page 7 of 15

example, Mr. Darlow testifies that his role at VERA is to provide technical support for
renewable energy development projects, including shadow flicker assessments. Darlow

pf. at 1. He further testifies that in his employment prior to VERA he performed shadow

flicker analysis among other responsibilities. Id.He has experience using WindPro,

see

Exhibit SW-RD-l, the computer program used to model the shadow flicker results
presented in Exhibit SW-RD-2, and he assisted in preparing the shadow flicker study.

Darlow pf. at 2. The Board has sufficient expertise and experience assessing the
reliability of technical information on shadow flicker to find Exhibit SW-RD-2
sufficiently reliable for admission.

See, e.g., Joint Petition of Green Mountain Pozuer

C.orporøtion. Docket No. 7628, Order of

5

/ 31/ 2011, Findin gs 121.-124; Petition

of Georgia

Mountain CommunityWind, LLÇ Docket No. 7508, Order of 6/71/2010, Findings 69-70.
The Langs will have the opportunity to conduct discovery to examine further Mr.

Darlow's expertise and to inquire about the WindPro model if they wish to better their
own understanding on the issue of shadow flicker. Their objection to Mr. Darlow's
testimony and Exhibit SW-RD-2 should be overruled on grounds that the information

Mr. Darlow provides is useful and sufficientþ reliable to inform the Board's juclgment
about potential shadow flicker effects from the Project.

Dariush Faghani
The Langs object to the testimony offered by Dariush Faghani on the issue of ice

throw potential from the Project and Exhibit SW-DF-2, the ice throw modeling report
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prepared for Swanton Wind. Lang Objection at9-!2. The Langs claim that the eviclence
does not show that

it meets the requirements for admission of scientific or technical

evidence under Rule 702 of the Vermont Rules of Evidence. They also object because the

wind turbine model has not been selected yet and therefore the evidence is not relevant.
Id. at9. Swanton Wind responds that the objection should be overruled because Mr.
Faghani's testimony presents sufficient information to clemonstrate his expertise and
the basis for his analysis and conclusions to meet the admissibility requirements of
V.R.E. 702and 703. Like its experience with evidence on shadow flicker, the Board has

ample experience evaluating evidence on ice throw from wind projects to find Mr.
Faghani's testimony and Exhibit SW-DF-2 admissible. See, e.g., Joint Petition of Green
Mountain Potuer Corporation, Docket No. 7628, Order of 5/31/2011, Findings 103-120;
Petition of Georgia Mountain CornmunityWind, LLC, Docket No. 7508, Order of
6

/

11,

/

201,0.

Finclings 71-79.

Mr. Faghani lays out in some detail his experience and expertise in analyzing wind
energy projects and the risk of ice throw from wind turbines. Faghani pf. at 1-2. His
resume lays out more details of his substantial experience. See Exhibit SW-DF-I. The ice

throw modeling report Mr. Faghani presents provides the basis for its findings and
conclusions and offers a summary review of relevant literature. See Exhibit SW-DF-2 at
5,6-79. \¡Vhile the Langs argue that Exhibit SW-DF-2 contains a mathematical error that
calls into question the report's reliability, and in turn its admissibility, Lang Objection at
1\-1,2, they offer no evidence to support their argument that

Mr. Faghani's expertise and
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the ice modeling report he sponsors are not scientifically valid or reliable enough to be

admitted under V.R.E. 702.The Langs will have the opportunity to conduct discovery
on the prefiled evidence in order to test its reliability and scientific validity ancl to
present evidence to rebut Mr. Faghani. Therefore, the Board should overrule the Langs
objection and allow the evidence to be admitted at the technical hearing.

Adam Gravel
The Langs object to certain testimony offered by Adam Gravel on the project's

potential impact on bats and Exhibit SW-AG-2.LangObjection

at'1.2.

The Langs have no

standing to object to Mr. Gravel's prefiled evidence because the Board did not grant
them parry status on any issue or criteria related to bats or the Projecfs impact on bats.
The Langs' objection to Mr. Gravel's testimony and Exhibit SW-AG-2 should be

overruled and the evidence aclmitted at the technical hearing.
Richard Heaps
The Langs object to the prefiled testimony and economic analysis offerecl by
Richard Heaps. Lang Objection at73-76. They argue that Mr. Heaps does not have
personal knowledge of some of the facts in his economic analysis, such as property
values, and that his analysis is basecl on incorrect facts. Id. at74,15. They argue that by

lacking a facLual basis for his opinions, Mr. Heaps testimony and his economic analysis
are inadmissible. Id. at76.

Swanton Wind responds that Mr. Heaps is a well-respectecl and experienced
economist whose competency as an expert witness before the Public Service Board is
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well established. In fact, Mr. Heaps identifies the numerous dockets in which he has
offered expert witness testimony in Section 248 proceedings. Heaps pf. at 2. In his

prefiled testimony, Mr. Heaps explains that it is within the expertise of an economist,
like himself, to evaluate statistical studies on property values, and he does so in his
report (Exhibit SW-RWH-2).ld. at 4. At most, the Langs' objection to Mr. Fleaps's
testimony and Exhibit SW-RWH-2 is an argument on the weight the Board should
afford his testimony, not on its admissibility under the Rules of Eviclence or 3 V.S.A.
S 810.

Mr. Heaps's testimony and Exhibit SW-RWH-2 are admissible and the Langs'

objection should be overruled.
Suzanne Jamele
The Langs object to sections of Exhibit SW-SJ-2, an historic resource assessment

prepared by Suzanne Jamele for Swanton Wind. Lang Objection at'J.6. Ms. Jamele's

testimony and exhibits are limited to the issue of historic sites. Jamele pf. at 2. The
Langs have no standing to object to Ms. Jamele's prefiled evidence because the Board

did not grant them party status on any issue or criteria relatecl to historic sites or the
Project's impact on historic sites. The Boarcl should overrule the Langs' objection to the
admission of Ms. Jamele's Exhibit SW-SJ-2.

Kenneth H. Kaliski
The Langs object to the testimony of Kenneth H. Kaliski and his sound report

offered as Exhibit SW-KHK-Z.Lang Objection at17-'1,8. The Langs argue that the pre-

construction sound modeling described in Mr. Kaliski's Exhibit SW-KHK-2 cloes not
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comply with the Board's temporary sound rule because the turbines have not been
selected yet and therefore the modeling report, which is based on a particular turbine

specification, is not relevant or admissible.Id. Swanton Wind responds that Mr.

Kaliski's testimony and the sound modeling report together provide an ample
foundation for relevancy and admissibility under

3 V.S.A. S 810 and V.R.E. 401,,402.

Both explain how the sound mocleling complies with the Board's temporary sound rule
by using specifications of a wind turbine moclel proposed at the time of the analysis and
using the most conservative assumptions. See, e.g., Kaliski pf . at5-6 and Exhibit SW-

KHK-2 at1.4-75,52,56.It is of no moment that

a

final wind turbine model has not been

selected. Section 2a8þ) considers a petition for wind project sufficient even without a

final wind turbine selection having been made,

as

long as the project proponent

provides the maximum horizontal and vertical dimensions of the proposed turbines
and rotors and "the maximum clecibel level that the turbines and rotors will produce as
measured at the nearest residential strucfure over a 12-hour period commencing at 7:00

p.m." 30 V.S.A.

$ 248(o).

Mr. Kaliski's testimony and Exhibit SW-KHK-2 comply with

the statutory stanclard. The Langs

will have the opportunity to conduct discovery on

Mr. Kaliksi's prefiled evidence and offer evidence of their own on the issue of sound
impacts and public safety. The Board should overrule the Langs' objection and admit

Mr. Kaliski's evidence at tl're technical hearing.
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Martha Staskus
The Langs object to portions of the prefiled testimony of Martha Staskus (Staskus

pf. at 9-18) in which she addresses (1) the Project's modifications over time following

input from stakeholders; (2) what natural resources the Project will use (30 V.S.A.

S

Z 8(b)(5)); (3) greenhouse gas emissions associatecl with the Project's construction and
operation (id.); (+) how the Project will manage waste (id. e.10 V.S.A.
(5) use and sufficiency of water and burden on water
10 V.S.A. $ 6086(a)(1XC), (2), (g)); (0)

S

supply (30 V.S.A.

6086(a)(1)(B));
S

248(bX5) & td.

land traffic and transportation issues (30 V.S.A.

S

248(bX5) & id.1,0 V.S.A. $ 6086(a)(5)); (Z) lack of impact to public and quasi-public

investments (30 V.S.A.

S

248(bX5) &id.1.0 V.S.A. $ 6086(a)(9)K)); (8) compliance

the NESC and winter operating protocol (PSB Rule 3.500 & 30 V.S.A.

S

with

248(bX5)); and

(9) clecommissioning (PSB Rule 5.402(C)(2)). Lang Objection at 18. The Langs argue that

Ms. Staskus "does not claim" to have personal knowledge or expertise on any of the
subject matters about which she testifies. /d. They object to her testimony as "redundant

and cumulative,lack[ing] indepenclent foundation, and is likely to lead to confusion at
the technical hearing on this matter." Id.
Swanton Wind responds that Ms. Staskus provides the basis for her personal
knowleclge of the Project when she testifies that she is part of the Project's clevelopment
team ancl is the person on the team responsible for coordinating with subject matter

experts. Staskus at 2. Ms. Staskus also discusses the outreach work for the Project that
she did with Travis and Ashley Belisle, which involved sharing initial plans, discussing
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the expert studies and evaluations that were underwa! r and listening to input from

stakeholders. Id. at 8-9. Ms. Staskus's expertise to address the Section 248(b)(5) and
Board Rule-related criteria is establishec{ through prefiled testimony that she has 20
years of experience evaluating, siting, developing, ancl permitting renewable energy

projects, the enumeration of Ms. Staskus's prior testimony before the PSB, and her
experience developing wind energy projects. Id. at1,-2; Exhibit SW-MS-l. Ms. Staskus
has the personal knowledge and the expertise to testi-fy on the subject matters

enumerated above and the Langs' objection should be overruled.
The Langs' objection to the admissibility of nine (9) pages of Ms. Staskus's

testimony that covers nine (9) different issues as "redundant and cumulative, lack[ing]
independent foundation, and . . . . likely to lead to confusion," Lang Objection at 1.8, is
so overly broad that an order

overruling the objection is required. The Langs do not

identify the other witnesses or testimony that Ms. Staskus allegedly duplicates, or
exactly how Ms. Staskus's testimony on these nine (9) different topics

will "lead to

confusion." The testimony Ms. Staskus offers is relevant, admissible, and will help the
Board in its determination of the issues in this proceeding. The Langs' objection to Ms.
Staskus's testimony should be overrulecl.

fohn Zimmerman
The Langs object to the "entiret¡2" of John Zimmerman's prefiled testimony. Lang

Objection at79. Among the issues that Mr. Zimmerman's testimony addresses are need
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(30 V.S.A. S 248(bX2)); consistency

the state electric plan (id.

S

with utility integrated resource plans ("IRPs") and

248(bX6) and (7)); and impact on Vermont utilities and their

customers (id.5248(bX10)). Mr. Zimmerman also testifies to the Project's compliance

with land conservahion measures in the town and regional plans, an issue relevant to
the orderly development of the region under Section 248(bX1), and tax revenue for the

Town of Swanton that the Project is expected to generate, an issue relevant to the
economic benefit to the state and its residents, see id. g ?!1:8(b)(4). Zimmerman pf. at 3-5.
The Langs argue that Mr. Zimmerman's testimony is irrelevant and not scientifically

reliable to meet the standard for admission under V.R.E. 702.
Swanton Wind responds that, although the Langs state that they object to the

"entirety" of Mr. Zimmerman's testimony, the only specific objections in their
submission are to Mr. Zimmerman's testimony on need and consistency with utility
IRPs at pages 5, 6, and 8-10 of his prefiled. Lang Objection at'1"9-20. These issues fall

outside the scope of the Langs' intervention, Procedurnl Order re: Intententions, Docket

No. 8L66, Order of 11/18/2016 at 3-5, and they lack standing to object. On issues within
the scope of their interuention

- orderly development and economic benefit to the

state- the Langs' submission

does not include any specific objection to Mr.

Zimmerman's testimony on those issues. ld. The Board should therefore overrule the
Langs' objection to Mr. Zimmerman's testimony and allow its admission at the technical
hearing.
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Conclusion
For the foregoing reasons, the Board should overrule the Langs' evidentiary
objections and admit Swanton Wind's testimony when offered at the technical hearing.

Dated at Castleton, Vermont this 6th day of January,2017
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